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In the case of Lustig-Prean and Beckett v. the United Kingdom,

The European Court of Human Rights (Third Section), sitting as a Chamber composed

of:

Mr  J.-P. COSTA, President,

Sir  Nicolas BRATZA,

Mr L. LOUCAIDES,

Mr  P. KORIs,

Mr  W. FUHRMANN,

Mrs H.S. GREVE,

Mr K. TRAJA, Judges,
and also of Ms S. DOLLE, Section Registrar,

Having deliberated in private on I8 May 1999 and on 24 August 1999,

Delivers the following judgment, which was adopted on the last-mentioned date:

PROCEDURE

|. The case originated in two applications against the United Kingdom of Great Britain
and Northern lIreland lodged with the European Commission of Human Rights (“the
Commission”) under former Article 25 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (“the Convention”).

The first applicant, Mr Duncan Lustig-Prean, is a British national born in 1959 and
resident in London. He was represented before the Commission and, subsequently, before
the Court by Mr S. Grosz, a solicitor practising in London. His application was introduced
on 23 April 1996 and was registered on 7 May 1996 under file no. 31417/96.

The second applicant, Mr John Beckett, is a British national born in 1970 and resident in
Sheffield. He was represented before the Commission and, subsequently, before the Court
by Ms H. Larter, a solicitor practising in Sheffield. His application was introduced on |1 July
1996 and was registered on 22 July 1996 under file no. 32377/96.

2. Both applicants complained that the investigations into their homosexuality and their
discharge from the Royal Navy on the sole ground that they are homosexual constituted
violations of Article 8 of the Covention taken alone and in conjunction with Article [4.

3. On 20 May 1997 the Commission (Plenary) decided to give notice of the applications
to the United Kingdom Government (“the Government”) and invited them to submit
observations on the admissibility and merits of the applications. In addition, the applications
were joined to two similar applications (nos. 33985/96 and 33986/96, Smith v. the United
Kingdom and Grady v. the United Kingdom).
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The Government, represented by Mr M. Eaton and, subsequently, by Mr C. Whomersley,
both Agents, Foreign and Commonwealth Office, submitted their observations on 17
October 1997, to which the applicants replied on 20 November and 8 December 1997,
respectively.

4. On 17 January 1998 the Commission decided to adjourn the applications pending the
outcome of a reference to the European Court of Justice (“ECJ”) pursuant to Article 177 of
the Treaty of Rome by the English High Court on the question of the applicability of the
Council Directive on the Implementation of the Principle of Equal Treatment for Men and
Women as regards Access to Employment, Vocational Training and Promotion and
Working Conditions 76/207/EEC (“the Equal Treatment Directive”) to a difference of
treatment based on sexual orientation.

5. On 23 January 1998 the Commission granted Mr Beckett legal aid.

6. On 13 July 1998 the High Court delivered its judgment withdrawing its reference of
the above question given the decision of the EC| in the case of R. v. Secretary of State for
Defence, ex parte Perkins (13 July 1998).

7. Following the entry into force of Protocol No. Il on | November 1998 and in
accordance with the provisions of Article 5 § 2 thereof, the applications fall to be examined
by the Court.

In accordance with Rule 52 § | of the Rules of Court', the President of the Court, Mr L.
Wildhaber, assigned the case to the Third Section. The Chamber constituted within the
Section included ex officio Sir Nicolas Bratza, the judge elected in respect of the United
Kingdom (Article 27 § 2 of the Convention and Rule 26 § | (a)), and Mr J.-P. Costa, Acting
President of the Section and President of the Chamber (Rules 12 and 26 § | (a)). The other
members designated by the latter to complete the Chamber were Mr L. Loucaides, Mr P.
Kiris, Mr W. Fuhrmann, Mrs H.S. Greve and Mr K. Traja (Rule 26 § | (b)).

8. On 23 February 1998 the Chamber declared the applications admissible’ and, while it
retained the joinder of the present applications, it decided to disjoin them from the above-
mentioned Smith and Grady cases. It was also decided to hold a hearing on the merits of the
case.

9. On 4 May 1999 the President of the Chamber decided to grant Mr Lustig-Prean legal
aid.

Notes by the Registry
1. The Rules of Court came into force on 1 November 1998.
2. The text of the Court’s decision is obtainable from the Registry.
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0. The hearing in this case and in the case of Smith and Grady v. the United Kingdom
took place in public in the Human Rights Building, Strasbourg, on 18 May 1999.

There appeared before the Court:

(@) for the Government
Mr C. WHOMERSLEY, Foreign and Commonwealth Office,
Mr J. EADIE, Counsel,
Mr ). BETTELEY,
Ms . PFIEFFER,

(b) for the applicants
Mr D. PANNICK QC,
Mr J. BOwers QC,
Mr S. GROSZ,
Ms H. LARTER,
Mr A. MASON,

The Court heard addresses by Mr Pannick and Mr Eadie.

AS TO THE FACTS

I.  THE CIRCUMSTANCES OF THE CASE

A. The first applicant

Agent,

Advisers;

Counsel,

Solicitors,
Adviser.
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that a case for fraudulent entry into the armed forces would be inappropriate given the date
when the applicant had discovered his homosexuality. An officer, who advised the Admiralty
Board on the applicant’s discharge, noted that the applicant’s reporting officers had
commented on his “affability, intelligence, dedication and ambition” and pointed out that,
had it not been for the applicant’s homosexuality, “his Royal Navy career would have
blossomed”.

21. Prior to his discharge, the applicant completed his duties and remained in communal
sleeping accommodation with no reported difficulties. On 28 July 1993 the applicant’s
administrative discharge was approved on the basis of his homosexuality. The applicant then
complained about the decision to discharge him to the Admiralty Board and on 6 December
1994 the Admiralty Board dismissed the applicant’s complaint.

C. The applicants’ judicial review proceedings (R. v. Ministry of Defence,
ex parte Smith and Others 2 Weeky Law Reports 305)

22. Along with Ms Smith and Mr Grady (see paragraph 3 above), the applicants obtained
leave to apply for judicial review of the decisions to discharge them from the armed forces.
The applicants argued that the policy of the Ministry of Defence against homosexuals in the
armed forces was “irrational”’, that it was in breach of the Convention and that it was
contrary to the Equal Treatment Directive. The Ministry of Defence maintained that the
policy was necessary mainly to maintain morale and unit effectiveness, in view of the loco
parentis role of the services as regards minor recruits and in light of the requirement of
communal living in the armed forces.

23. On 7 June 1995 the High Court dismissed the application for judicial review, Lord
Justice Simon Brown giving the main judgment of the court. He noted that the cases
illustrated the hardships resulting from the absolute policy against homosexuals in the armed
forces and that all four of the applicants had exemplary service records, some with reports
written in glowing terms. Moreover, he found that in none of the cases before him was it
suggested that the applicants’ sexual orientation had in any way affected their ability to carry
out their work or had any ill-effect on discipline. There was no reason to doubt that, but for
their discharge on the sole ground of sexual orientation, they would have continued to
perform their service duties entirely efficiently and with the continued support of their
colleagues. All were devastated by their discharge.

Simon Brown L] reviewed the background to the “age old” policy, the relevance of the
Parliamentary Select Committee’s report of 1991, the position in other armed forces
around the world, the arguments of the Ministry of Defence (noting that the security
argument was no longer of substantial concern to the Government) together with the
applicants’ arguments against the policy. He considered that the balance of argument clearly
lay with the applicants, describing the applicants’ submissions in favour of a conduct-based
code as “powerful”. In his view, the tide of history was against the Ministry of Defence. He
further observed that it was improbable, whatever the High Court would say, that the
policy could survive for much longer and added, “l doubt whether most of those present in
court throughout the proceedings now believe otherwise.”
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24. However, having considered arguments as to the test to be applied in the context of
these judicial review proceedings, Simon Brown LJ concluded that the conventional
Wednesbury principles, adapted to a human rights context, should be applied.

Accordingly, where fundamental human rights were being restricted, the Minister of
Defence needed to show that there was an important competing interest to justify the
restriction. The primary decision was for him and the secondary judgment of the court
amounted to asking whether a reasonable Minister, on the material before him, could have
reasonably made that primary judgment. He later clarified that it was only if the purported
justification “outrageously defies logic or accepted moral standards” that the court could
strike down the Minister’s decision. He noted that within the limited scope of that review,
the court had to be scrupulous to ensure that no recognised ground of challenge was in
truth available to an applicant before rejecting the application. When the most fundamental
human rights are threatened, the court would not, for example, be inclined to overlook
some minor flaw in the decision-making process, or to adopt a particularly benevolent view
of the Minister’s evidence, or to exercise its discretion to withhold relief. However, he
emphasised that, even where the most fundamental human rights were being restricted,
“the threshold of unreasonableness is not lowered”.

It was clear that the Secretary of State had cited an important competing public interest.
But the central question was whether it was reasonable for the Secretary of State to take
the view that allowing homosexuals into the forces would imperil that interest. He pointed
out that, although he might have considered the Minister wrong,

“...[the courts] owe a duty ... to remain within their constitutional bounds and not trespass beyond
them. Only if it were plain beyond sensible argument that no conceivable damage could be done to the
armed services as a fighting unit would it be appropriate for this Court now to remove the issue entirely
from the hands of both the military and of the government. If the Convention ... were part of our law
and we were accordingly entitled to ask whether the policy answers a pressing social need and whether
the restriction on human rights involved can be shown proportionate to the benefits then clearly the
primary judgment ... would be for us and not others: the constitutional balance would shift. But that is
not the position. In exercising merely a secondary judgment, this Court is bound to act with some
reticence. Our approach must reflect, not overlook, where responsibility ultimately lies for the defence of
the realm and recognise too that Parliament is exercising a continuing supervision over this area of
prerogative power.”

Accordingly, while the Minister’s suggested justification for the ban may have seemed
“unconvincing”, the Minister’s stand could not properly be said to be unlawful. It followed
that the applications had to be rejected “albeit with hesitation and regret”. A brief analysis
of the Convention’s case-law led the judge to comment that he strongly suspected that, as
far as the United Kingdom’s obligations were concerned, the days of the policy were
numbered.

25. Simon Brown L also found that the Equal Treatment Directive was not applicable to
discrimination on grounds of sexual orientation and that the domestic courts could not rule
on Convention matters. He also observed that the United States, Canada, Australia, New
Zealand, Ireland, Israel, Germany, France, Norway, Sweden, Austria and the Netherlands
permitted homosexuals to serve in their armed forces and that the evidence indicated that
the only countries operating a blanket ban were Turkey and Luxembourg (and, possibly,
Portugal and Greece).
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26. In August 1995 a consultation paper was circulated by the Ministry of Defence to
“management” levels in the armed forces relating to the Ministry of Defence’s policy against
homosexuals in those forces. The covering letter circulating this paper pointed out that the
“Minister for the Armed Forces has decided that evidence is to be gathered within the
Ministry of Defence in support of the current policy on homosexuality”. It was indicated
that the case was likely to progress to the European courts and that the applicants in the
judicial review proceedings had argued that the Ministry of Defence’s position was “bereft of
factual evidence” but that this was not surprising since evidence was difficult to amass given
that homosexuals were not permitted to serve. Since “this should not be allowed to weaken
the arguments for maintaining the policy”, the addressees of the letter were invited to
comment on the consultation paper and “to provide any additional evidence in support of
the current policy by September 1995”. The consultation paper attached referred, inter dlia,
to two incidents which were considered damaging to unit cohesion. The first involved a
homosexual who had had a relationship with a sergeant’s mess waiter and the other
involved an Australian on secondment whose behaviour was described as “so disruptive”
that his attachment was terminated.

27. On 3 November 1995 the Court of Appeal dismissed the applicants’ appeal.
The Master of the Rolls, Sir Thomas Bingham, delivered the main judgment (with which the
two other judges of the Court of Appeal agreed).

28. As to the court’s approach to the issue of “irrationality”, he considered that the
following submission was an accurate distillation of the relevant jurisprudence on the
subject:

“the court may not interfere with the exercise of an administrative discretion on substantive grounds
save where the court is satisfied that the decision is unreasonable in the sense that it is beyond the range
of responses open to a reasonable decision- maker. But in judging whether the decision-maker has
exceeded this margin of appreciation the human rights context is important. The more substantial the
interference with human rights, the more the court will require by way of justification before it is satisfied
that the decision is reasonable in the sense outlined above.”

He went on to quote from, inter dlia, the judgment of Lord Bridge in R.v. Secretary of
State for the Home Department, ex parte Brind [1991] | Appeal Cases 696, where it was
pointed out that:

“the primary judgment as to whether the particular competing public interest justifies the particular
restriction imposed falls to be made by the Secretary of State to whom Parliament has entrusted the

discretion. But we are entitled to exercise a secondary judgment by asking whether a reasonable
Secretary of State, on the material before him, could reasonably make that primary judgment.”

Moreover, he considered that the greater the policy content of the decision and the
more remote the subject matter of a decision from ordinary judicial experience, the more
hesitant the court had to be in holding a decision to be irrational.

29. Prior to applying this test of irrationality, the Master of the Rolls noted that the case
concerned innate qualities of a very personal kind, that the decisions of which the applicants
complained had had a profound effect on their careers and prospects and that the
applicants’ rights as human beings were very much in issue. While the domestic court was
not the primary decision-maker and while it was not the role of the courts to regulate the
conditions of service in the armed forces, “it has the constitutional role and duty of ensuring
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that the rights of citizens are not abused by the unlawful exercise of executive power. While
the court must properly defer to the expertise of responsible decision-makers, it must not
shrink from its fundamental duty to ‘do right to all manner of people’ ...”.

30. He then reviewed, by reference to the test of irrationality outlined above, the
submissions of the parties in favour of and against the policy, commenting that the
applicants’ arguments were “of very considerable cogency” which called to be considered in
depth with particular reference to past experience in the United Kingdom, to the developing
experience of other countries and to the potential effectiveness of a detailed prescriptive
code in place of the present blanket ban. However, he concluded that the policy could not
be considered “irrational” at the time the applicants were discharged from the armed
forces, finding that the threshold of irrationality was “a high one” and that it had not been
crossed in this case.

31. On the Convention, the Master of the Rolls noted as follows:

“It is, inevitably, common ground that the United Kingdom’s obligation, binding in international law, to
respect and ensure compliance with [Article 8 of the Convention] is not one that is enforceable by
domestic courts. The relevance of the Convention in the present context is as background to the
complaint of irrationality. The fact that a decision-maker failed to take account of Convention obligations
when exercising an administrative discretion is not of itself a ground for impugning the exercise of that
discretion.”

He observed that to dismiss a person from his or her employment on the grounds of a
private sexual preference, and to interrogate him or her about private sexual behaviour,
would not appear to show respect for that person’s private and family life and that there
might be room for argument as to whether the policy answered a “pressing social need”
and, in particular, was proportionate to the legitimate aim pursued. However, he held that
these were not questions to which answers could be properly or usefully proffered by the
Court of Appeal, but rather were questions for the European Court of Human Rights to
which court the applicants might have to pursue their claim. He further accepted that the
Equal Treatment Directive did not apply to complaints in relation to sexual orientation.

32. Henry L] of the Court of Appeal agreed with the judgment of the Master of the Rolls
and, in particular, with the latter’s approach to the irrationality test and with his view on the
inability of the court to resolve Convention issues. He questioned the utility of a debate as
to the likely fate of the “longstanding” policy of the Ministry of Defence before the
European Court of Human Rights with which the primary adjudicating role on the
Convention lay. The Court of Appeal did not entertain “hypothetical questions”. In Henry
L)’s view, the only relevance of the Convention was as “background to the complaint of
irrationality”, which point had been already made by the Master of the Rolls. It was
important to highlight this point since Parliament had not given the domestic courts primary
jurisdiction over human rights issues contained in the Convention and because the evidence
and submissions before the Court of Appeal related to that court’s secondary jurisdiction
and not to its primary jurisdiction.

33. Thorpe L] of the Court of Appeal agreed with both preceding judgments and, in
particular, with the views expressed on the rationality test to be applied and on its
application in the particular case. The applicants’ arguments that their rights under Article 8
had been breached were “persuasive” but the evidence and arguments that would ultimately



LUSTIG-PREAN AND BECKETT JUDGMENT 11

determine that issue were not before the Court of Appeal. He also found that the
applicants’ challenge to the arguments in support of the policy was “completely persuasive”
and added that what impressed him most in relation to the merits was the complete
absence of illustration and substantiation by specific examples, not only in the Secretary of
State’s evidence filed in the High Court, but also in the case presented to the Parliamentary
Select Committee in 1991. The policy was, in his view, “ripe for review and for
consideration of its replacement by a strict conduct code”. However, the applicants’ attack
on the Secretary of State’s rationality fell “a long way short of success”.

34. On 19 March 1996 the Appeals Committee of the House of Lords refused leave to
appeal to the House of Lords.

D. The applicants’ Industrial Tribunal proceedings

35. In December 1995 Mr Lustig-Prean issued proceedings in the Industrial Tribunal
claiming unfair dismissal and sexual discrimination contrary to the Sexual Discrimination Act
1975. Those proceedings were adjourned pending the above-described application for leave
to appeal to the House of Lords. Further to the rejection of the application, he requested
the withdrawal of his Industrial Tribunal proceedings and those proceedings were dismissed
by the Industrial Tribunal on 25 April 1996.

36. In December 1997 Mr Beckett also issued proceedings in the Industrial Tribunal
claiming sexual discrimination contrary to the 1975 Act. In the light of subsequent decisions
of the ECJ and of the domestic courts, the second applicant subsequently requested the
withdrawal of those proceedings which were, on 27 August 1998, dismissed by the
Industrial Tribunal.

Il. RELEVANT DOMESTIC LAW AND PRACTICE

A. Decriminalisation of homosexual acts

37. By virtue of section |(l) of the Sexual Offences Act 1967, homosexual acts in private
between two consenting adults (at the time meaning 21| years or over) ceased to be criminal
offences. However, such acts continued to constitute offences under the Army and Air
Force Acts 1955 and the Naval Discipline Act 1957 (Section |(5) of the 1967 Act). Section
[(5) of the 1967 Act was repealed by the Criminal Justice and Public Order Act 1994 (which
Act also reduced the age of consent to |8 years). However, section 146(4) of the 1994 Act
provided that nothing in that section prevented a homosexual act (with or without other
acts or circumstances) from constituting a ground for discharging a member of the armed
forces.
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B. R. v. Secretary of State for Defence, ex parte Perkins, judgments of 13
March 1997 and 13 July 1998, and related cases

38. On 30 April 1996 the EC] decided that transsexuals were protected from
discrimination on grounds of their transsexuality under European Community law (P. v. S.
and Cornwall County Council [1996] Industrial Relations Law Reports 347).

39. On |3 March 1997 the High Court referred to the EC| pursuant to Article 177 of
the Treaty of Rome the question of the applicability of the Equal Treatment Directive to
differences of treatment based on sexual orientation (R. v. Secretary of State for Defence, ex
parte Perkins, 13 March 1997). Mr Perkins had been discharged from the Royal Navy on
grounds of his homosexuality.

40. On |7 February 1998 the ECJ found that the Equal Pay Directive 75/117/EEC did not
apply to discrimination on grounds of sexual orientation (Grant v. South West Trains Ltd
[1998] Industrial Cases Reports 449).

41. Consequently, on 2 March 1998 the ECJ enquired of the High Court in the Perkins’
case whether it wished to maintain the Article |77 reference. After a hearing between the
parties, the High Court decided to withdraw the question from the ECJ (R. v. Secretary of
State for Defence, ex parte Perkins, |13 July 1998). Leave to appeal was refused.

C. The Ministry of Defence policy on homosexual personnel in the
armed forces

42. As a consequence of the changes made by the Criminal Justice and Public Order Act
1994, updated Armed Forces’ Policy and Guidelines on Homosexuality (“the Guidelines”)
were distributed to the respective service directorates of personnel in December 1994. The
Guidelines provided, inter alia, as follows:

“Homosexuality, whether male or female, is considered incompatible with service in the armed forces.
This is not only because of the close physical conditions in which personnel often have to live and work,
but also because homosexual behaviour can cause offence, polarise relationships, induce ill-discipline and,
as a consequence, damage morale and unit effectiveness. If individuals admit to being homosexual whilst
serving and their Commanding Officer judges that this admission is well-founded they will be required to
leave the services. ...

The armed forces’ policy on homosexuality is made clear to all those considering enlistment. If a
potential recruit admits to being homosexual, he/she will not be enlisted. Even if a potential recruit admits
to being homosexual but states that he/she does not at present nor in the future intend to engage in
homosexual activity, he/she will not be enlisted. ...

In dealing with cases of suspected homosexuality, a Commanding Officer must make a balanced
judgment taking into account all the relevant factors. ... In most circumstances, however, the interests of
the individual and the armed forces will be best served by formal investigation of the allegations or
suspicion. Depending on the circumstances, the Commanding Officer will either conduct an internal
inquiry, using his own staff, or he will seek assistance from the Service Police. When conducting an
internal inquiry he will normally discuss the matter with his welfare support staff. Homosexuality is not a
medical matter, but there may be circumstances in which the Commanding Officer should seek the advice
of the Unit Medical Officer on the individual concerned and may then, if the individual agrees, refer
him/her to the Unit Medical Officer. ...
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A written warning in respect of an individual’s conduct or behaviour may be given in circumstances
where there is some evidence of homosexuality but insufficient ... to apply for administrative discharge ... .
If the Commanding Officer is satisfied on a high standard of proof of an individual’s homosexuality,
administrative action to terminate service ... is to be initiated, ... ."

One of the purposes of the Guidelines was the reduction of the involvement of the
service police whose investigatory methods, based on criminal procedures, had been
strongly resented and widely publicised in the past (confirmed at paragraph 9 of the
Homosexual Policy Assessment Team’s report of February 1996 which is summarised at
paragraphs 44-55 below. However, paragraph 100 of this report indicated that investigation
into homosexuality is part of “normal service police duties”. )

43. The affidavit of Air Chief Marshal Sir John Frederick Willis KCB, CBE, Vice Chief of
the Defence Staff, Ministry of Defence dated 4 September 1996, which was submitted to the
High Court in the case of R. v. Secretary of State for Defence, ex parte Perkins (13 July1998),
read, in so far as relevant, as follows:

“The policy of the Ministry of Defence is that the special nature of homosexual life precludes the
acceptance of homosexuals and homosexuality in the armed forces. The primary concern of the armed
forces is the maintenance of an operationally effective and efficient force and the consequent need for
strict maintenance of discipline. [The Ministry of Defence] believes that the presence of homosexual
personnel has the potential to undermine this.

The conditions of military life, both on operations and within the service environment, are very
different from those experienced in civilian life. ... The [Ministry of Defence] believes that these
conditions, and the need for absolute trust and confidence between personnel of all ranks, must dictate
its policy towards homosexuality in the armed forces. It is not a question of a moral judgement, nor is
there any suggestion that homosexuals are any less courageous than heterosexual personnel; the policy
derives from a practical assessment of the implications of homosexuality for fighting power.”

D. The report of the Homosexuality Policy Assessment Team -
February 1996

I. General

44. Following the decision in the case of R. v. Ministry of Defence, ex parte Smith and Others
2 Weekly Law Reports 305, the Homosexuality Policy Assessment Team (“HPAT”) was
established by the Ministry of Defence in order to undertake an internal assessment of the
armed forces’ policy on homosexuality. The HPAT was composed of Ministry of Defence
civil servants and representatives of the three services. The HPAT’s assessment was to form
the basis of the Ministry’s evidence to the next Parliamentary Select Committee (as
confirmed in the affidavit of Air Chief Marshal Sir John Frederick Willis referred to at
paragraph 43 above). The HPAT was to consult the Ministry of Defence, the armed forces’
personnel of all ranks, service and civilian staff responsible for carrying out the policy
together with members of the legal adviser’s staff. It was also to examine the policies of
other nations (Annex D to the HPAT report).

The report of the HPAT was published in February 1996 and ran to approximately 240
pages, together with voluminous annexes. The starting-point of the assessment was an
assumption that homosexual men and women were in themselves no less physically capable,
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brave, dependable and skilled than heterosexuals. It was considered that any problems to be
identified would lie in the difficulties which integration of declared homosexuals would pose
to the military system which was largely staffed by heterosexuals. The HPAT considered
that the best predictors of the “reality and severity” of the problems of the integration of
homosexuals would be the service personnel themselves (paragraph 30 of the report).

2. The methods of investigation used

45. There were eight main areas of investigation (paragraph 28 of the report):

(@) The HPAT consulted with policy-makers in the Ministry of Defence. The latter
emphasised the uniqueness of the military environment and the distinctly British approach
to service life and the HPAT found little disagreement with this general perspective from
the service people it interviewed (paragraph 37);

(b) A signal was sent to all members of the services, including the reserve forces,
requesting any written views on the issues. By 16 January 1996 the HPAT had received 639
letters. 587 of these letters were against any change in the policy, 58 of which were multiply
signed. Only || of those letters were anonymous (paragraphs 46-48);

(c) The HPAT attitude survey consisted of a questionnaire administered to a total of
[,711 service personnel chosen as representative of the services. The questionnaires were
administered in examination-type conditions and were to be completed anonymously. The
results indicated that there was “overwhelming support across the services” for the policy
excluding homosexuals from the armed forces. Service personnel viewed homosexuality as
clearly more acceptable in civilian than in service life (paragraphs 49-59 and Annex G);

(d) During the HPAT’s visit to ten military bases in late 1995 in order to administer the
above questionnaire, individual one-to-one interviews were conducted with personnel who
had completed the attitude questionnaire. 180 interviewees randomly selected from certain
ranks and occupational areas were selected from each of the ten units visited. Given the
small number of interviewees, the responses were analysed qualitatively rather than
quantitatively (Annex G);

(e) A number of single-service focus group discussions were held with randomly selected
personnel from representative ranks and functions (Annex G refers to 36 such discussions
whereas paragraph 61 of the report refers to 43). The purpose of the group discussions was
to examine the breadth and depth of military views and to provide insights that would
complement the survey results. The HPAT commented that the nature of the discussions
showed little reticence in honestly and fully putting forward views; there was an
“overwhelming view that homosexuality was not ‘normal’ or ‘natural’ whereas women and
ethnic minorities were ‘normal’. The vast majority of participants believed that the present
ban on homosexuals should remain (paragraphs 61-69 and Annex G);

(f) One sub-team of the HPAT went to Australia, Germany and France and the other
visited the United States, Canada and the Netherlands. The HPAT interviewed an eminent
Israeli military psychologist since the Israeli military would not accept the HPAT visit
(paragraphs 70-77 and Annex H). It is also apparent that the HPAT spoke to representatives
of the police, the fire service and the merchant navy (paragraphs 78-82);
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(g) Tri-service regional focus discussion groups were also held to examine the breadth
and depth of the personnel’s views. The groups were drawn from the three services and
from different units. Three such discussion groups were held and overall the results were
the same as those from the single-service focus groups (paragraphs 83-84 and Annex G);

(h) Postal single-service attitude surveys were also completed by a randomly selected
sample of personnel stratified by rank, age and gender. The surveys were distributed to
3,000 (6%) of the Royal Navy and Royal Marine personnel, to 6,000 (5.4%) of the Army
personnel and to 4,491 (6%) of the Royal Air Force personnel. On average over half of the
surveys were returned (paragraphs 65-86 and Annex G).

3. The impact on fighting power

46. The HPAT report defined “fighting power” (often used interchangeably with combat
effectiveness, operational efficiency or operational effectiveness) as the “ability to fight”
which is in turn made up of three components. These are the “conceptual” and “physical”
components together with the “moral component”, the latter being defined as “the ability
to get people to fight including morale, comradeship, motivation, leadership and
management’’.

47. The focus throughout the assessment was upon the anticipated effects on fighting
power and this was found to be the “key problem” in integrating homosexuals into the
armed forces. It was considered well established that the presence of known or strongly
suspected homosexuals in the armed forces would produce certain behavioural and
emotional responses and problems which would affect morale and, in turn, significantly and
negatively affect the fighting power of the armed forces.

These anticipated problems included controlling homosexual behaviour and heterosexual
animosity, assaults on homosexuals, bullying and harassment of homosexuals, ostracism and
avoidance, “cliquishness” and pairing, leadership and decision-making problems including
allegations of favouritism, discrimination and ineffectiveness (but excluding the question of
homosexual officers taking tactical decisions swayed by sexual preference), sub-cultural
friction, privacy/decency issues, increased dislike and suspicions (polarised relationships), and
resentment over imposed change especially if controls on heterosexual expression also had
to be tightened (see Section F.Il of the report).

4. Other issues

48. The HPAT also assessed other matters it described as “subsidiary” (Section G and
paragraph 177 of the report). It found that, while cost implications of changing the policy
were not quantifiable, it was not considered that separate accommodation for homosexuals
would be warranted or wise and, accordingly, major expenditures on accommodation were
considered unlikely (paragraphs 95-97). Wasted training as regards discharged homosexuals
was not considered to be a significant argument against maintaining the policy (paragraphs
98-99). Should the wider social and legal position change in relation to civilian homosexual
couples, then entitlements for homosexual partners would have to be accepted
(paragraph 101). Large amounts of money or time were unlikely to be devoted to
homosexual awareness training, given that it was unlikely to be effective in changing
attitudes. It was remarked that, if required, tolerance training would probably be best
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addressed as “part of an integrated programme for equal opportunities training in the
military” (paragraph 102). There were strong indications that recruitment and retention
rates would go down if there was a change in policy (paragraphs 103-04).

49. Concerns expressed about the fulfilment of the forces’ loco parentis responsibilities
for young recruits were found not to stand up to close examination (paragraph I11).

5. Medical and security concerns

50. Medical and security concerns were considered separately (Sections H and |,
respectively, and paragraph 177 of the report). While it was noted that medical concerns of
personnel (in relation to, inter alia, Aids) were disproportionate to the clinical risks involved,
it was considered that these concerns would probably need to be met with education
packages and compulsory Aids testing. Otherwise, real acceptance and integration of
homosexuals would be seriously prejudiced by emotional reactions and resentments and by
concerns about the threat of Aids. The security issues (including the possibility of blackmail
of those suspected of being homosexual) raised in defence of the policy were found not to
stand up to close examination.

6. The experience in other countries and in civilian disciplined services

51. The HPAT observed that there were a wide variety of official positions and legal
arrangements evolving from local legal and political circumstances and ranging from a formal
prohibition of all homosexual activity (the United States), to administrative arrangements
falling short of real equality (France and Germany), to a deliberate policy to create an armed
force friendly to homosexuals (the Netherlands). According to the HPAT, those countries
which had no legal ban on homosexuals were more tolerant, had written constitutions and
therefore a greater tradition of respect for human rights. The report continued:

“But nowhere did HPAT learn that there were significant numbers of open homosexuals serving in the
Forces ... . Whatever the degree of official toleration or encouragement, informal pressures or threats
within the military social system appeared to prevent the vast majority of homosexuals from choosing to
exercise their varying legal rights to open expression of their active sexual identity in a professional
setting. ... It goes without saying that the continuing reticence of military homosexuals in these armed
forces means that there has been little practical experience of protecting them against ostracism,
harassment or physical attack.

Since this common pattern of a near absence of openly homosexual personnel occurs irrespective of
the formal legal frameworks, it is reasonable to assume that it is the informal functioning of actual military
systems which is largely incompatible with homosexual self-expression. This is entirely consistent with the
pattern of British service personnel’s attitudes confirmed by the HPAT.”

52. In January 1996 there were over 35,000 British service personnel (25%
approximately of the British armed forces) deployed overseas on operations, more than any
other NATO country in Europe (paragraph 43).

The HPAT concluded, nevertheless, that the policy had not presented significant
problems when working with the armed forces of allied nations. The HPAT remarked that
British service personnel had shown a “robust indifference” to arrangements in foreign
forces and no concern over what degree of acceptance closely integrated allies give to
homosexuals. This is because the average service person considers that those others “are
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not British, have different standards, and are thus only to be expected to do things
differently” and because personnel from different nations are accommodated apart. It was
also due to the fact that homosexuals in foreign forces, where they were not formally
banned, were not open about their sexual orientation. Consequently, the chances were
small of the few open homosexuals happening to be in a situation where their sexual
orientation would become a problem with British service personnel (paragraph 105).

53. Important differences were considered by the HPAT to exist between the armed
forces and civilian disciplined services in the United Kingdom including the police, the fire
brigade and the merchant navy which did not operate the same policy against homosexuals.
It considered that:

“None of these occupations involves the same unremittingly demanding and long-term working
environment as the Armed Forces, or requires the same emphasis on building rapidly interchangeable, but
fiercely committed and self-supporting teams, capable of retaining their cohesion after months of stress,
casualties and discomfort ...” (paragraph 203)

7. Alternative options to the current policy

54. Alternative options were considered by the HPAT including a code of conduct
applicable to all, a policy based on the individual qualities of homosexual personnel, lifting
the ban and relying on service personnel reticence, the “don’t ask, don’t tell” solution
offered by the USA and a “no open homosexuality” code. It concluded that no policy
alternative could be identified which avoided risks for fighting power with the same certainty
as the present policy and which, in consequence, would not be strongly opposed by the
service population (paragraphs 153-75).

8. The conclusions of the HPAT (paragraphs 176-91)
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after collecting the most exhaustive evidence available, it is also evident that in the UK
homosexuality remains in practice incompatible with service life if the armed services, in their present
form, are to be maintained at their full potential fighting power. ... Furthermore, the justification for the
present policy has been overwhelmingly endorsed by a demonstrated consensus of the profession best
able to judge it. It must follow that a major change to the Ministry’s current Tri-service Guidelines on
homosexuality should be contemplated only for clearly stated non-defence reasons, and with a full
acknowledgement of the impact on Service effectiveness and service people’s feelings.”

E. The armed forces’ policy on sexual and racial harassment and
bullying and on equal opportunities

56. The Defence Council’s “Code of Practice on Race Relations” issued in December
1993 declared the armed forces to be equal opportunity employers. It stated that no form
of racial discrimination, harassment or abuse would be tolerated, that allegations would be
investigated and, if proved, disciplinary action would be taken. It provided for a complaints
procedure in relation to discrimination or harassment and it warned against the
victimisation of service personnel who made use of their right of complaint and redress.

57. In January 1996 the army published an Equal Opportunities Directive dealing with
racial and sexual harassment and bullying. The policy document contained, as a preamble, a
statement of the Adjutant-General which reads as follows:

“The reality of conflict requires high levels of teamwork in which individual soldiers can rely absolutely
on their comrades and their leaders. There can, therefore, be no place in the Army for harassment,
bullying and discrimination which will affect morale and break down the trust and cohesion of the group.

It is the duty of every soldier to ensure that the Army is kept free of such behaviour which would affect
cohesion and efficiency. Army policy is clear: all soldiers must be treated equally on the basis of their
ability to perform their duty.

| look to each one of you to uphold this policy and to ensure that we retain our acknowledged
reputation as a highly professional Army.”

The Directive provided definitions of racial and sexual harassment, indicated that the
army wanted to prevent all forms of offensive and unfair behaviour in these respects and
pointed out that it was the duty of each soldier not to behave in a way that could be
offensive to others or to allow others to behave in that way. It also defined bullying and
indicated that, although the army fosters an aggressive spirit in soldiers who will have to go
to war, controlled aggression, self-sufficiency and strong leadership must not be confused
with thoughtless and meaningless use of intimidation and violence which characterise
bullying. Bullying undermines morale and creates fear and stress both in the individual and
the group being bullied and in the organisation. The army was noted to be a close-knit
community where team work, cohesion and trust are paramount. Thus, high standards of
personal conduct and respect for others were demanded from all.

The Directive endorsed the use of military law by commanders. Supplementary leaflets
promoting the Directive were issued to every individual soldier. In addition, specific equal
opportunities posts were created in personnel centres and a substantial training programme
in the Race Relations Act 1976 was initiated.
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F. The reports of the Parliamentary Select Committee

58. Every five years an Armed Forces’ Bill goes through Parliament and a Select
Committee conducts a review in connection with that bill.

59. The report of the Select Committee dated 24 April 1991 noted, under the heading
“Homosexuality”:

“That the present policy causes very real distress and the loss to the services of some men and women
of undoubted competence and good character is beyond dispute. Society outside the armed forces is now
much more tolerant of differences in sexual orientation than it was, and this may also possibly be true of
the armed forces. Nevertheless, there is considerable force to the [Ministry of Defence’s] argument that
the presence of people known to be homosexual can cause tension in a group of people required to live
and work sometimes under great stress and physically at very close quarters, and thus damage its
cohesion and fighting effectiveness. It may be that this will change particularly with the integration of
women into hitherto all-male units. We are not yet persuaded that the time has come to require the
armed forces to accept homosexuals or homosexual activity.”
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A. Whether there was an interference

63. The Government accepted, in their written observations, that there had been
interferences with the applicants’ right to respect for their private lives. However, noting
that neither of the applicants denied knowledge during the relevant period of the policy
against homosexuals in the armed forces, the Government made no admissions as to the
dates from which the applicants also appreciated that they were homosexual. During the
hearing before the Court the Government, referring in particular to Mr Lustig-Prean,
clarified that, if the applicants were aware of the policy and of their homosexuality on
recruitment, then their discharge would not have amounted to an interference with their
rights guaranteed by Article 8 of the Convention.

The applicants argued that they were not complaining about being refused entry to the
armed forces and that they had not been dismissed for lying during recruitment. In any
event, the protection afforded by Article 8 could not depend on the degree of knowledge of
the applicants of their sexual orientation when they were young men.
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B. Whether the interferences were justified

I.  “In accordance with the law”

66. The parties did not dispute that there had been compliance with this element of
Article 8 § 2 of the Convention. The Court notes that the Ministry of Defence policy
excluding homosexuals from the armed forces was confirmed by the Court of Appeal in the
present case to be lawful, in terms of both domestic and applicable European Community
law. The policy was given statutory recognition and approval by the Sexual Offences Act
1967 and, more recently, by the Criminal Justice and Public Order Act 1994. The Court,
accordingly, finds this requirement to be satisfied.

The Court has more doubt as to whether the investigations continued to serve any such
legitimate aim once the applicants had admitted their homosexuality. However, given the
Court’s conclusion at paragraph 104 below, it does not find that it is necessary to decide
whether this element of the investigations pursued a legitimate aim within the meaning of
Article 8 § 2 of the Convention.

68. It remains to be determined whether the interferences in the present cases can be
considered “necessary in a democratic society” for the aforesaid aims.
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69. The Government accepted from the outset that neither the applicants’ service
records nor their conduct gave any grounds for complaint and that there was no evidence
that, prior to the discovery of their sexual orientation, such orientation adversely affected
the performance by them or by their colleagues of their duties. Nor was it contended by
the Government that homosexuals were less physically capable, brave, dependable or skilled

than heterosexuals.
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weight. Moreover, the relatively recent analyses completed by the HPAT, by the domestic
courts (in R. v. Ministry of Defence, ex parte Smith and Others 2 Weekly Law Reports 305) and
by the Parliamentary Select Committee all led to the conclusion that the policy should be
maintained.

The Government considered that the choice between establishing a code of conduct and
maintaining the present policy lay at the heart of the judgment to be made in this matter.
However, the view in the United Kingdom was that such a code would not at present be
sufficient to meet the risks identified because it was the knowledge or suspicion of the fact
that a person was homosexual, and not the conduct of that person, which would cause
damage to morale and effectiveness. Even assuming that the attitudes on which the HPAT
report was based were at least in part based on a lack of tolerance or on insufficient
broadmindedness, the reality of the risk to effectiveness remained. It was true that many
European armed forces no longer excluded homosexuals but the relevant changes had been
adopted in those countries too recently to yield any valuable lessons.

As to the applicants’ submission about the alleged lack of evidence of past problems
caused by the presence of homosexuals in the armed forces, the Government pointed out
that the discharge of all persons of established homosexual orientation before such damage
occurred meant that concrete evidence establishing the risks identified by the HPAT might
not be available. In any event, the Government noted that the risks envisaged would result
from the general relaxation of the policy, rather than its modification in any particular
instance.

72. Thirdly, and as to the charge made by the applicants that the views expressed to the
HPAT by the clear majority of serving personnel could be labelled as “homophobic
prejudice”, the Government pointed out that these views represented genuine concerns
expressed by those with first-hand and detailed knowledge of the demands of service life.
Most of those surveyed displayed a clear difference in attitude towards homosexuality in
civilian life. Conclusions could not be drawn from the fact that women and racial minorities
were admitted while homosexuals were not because women and men were segregated in
recognition of potential problems that might arise, whereas such arrangements were simply
not possible in the case of same sex orientation. The concerns about homosexuals were of
a type and intensity not engendered by women or racial minorities.

73. Once there was a suspicion of homosexuality, an investigation was carried out.
According to the Government, the extent of such investigation would depend on the
circumstances but an investigation usually implied questioning the individual and seeking
corroborative evidence. If homosexuality was denied, investigations were necessary and
even if it was admitted, attempts were made to find relevant evidence through interviews
and, depending on the circumstances, other inquiries. The aim of the investigations was to
verify the homosexuality of the person suspected in order to detect those seeking an
administrative discharge based on false pretences. During the hearing, the Government gave
two recent examples of false claims of homosexuality in the army and in the Royal Air Force
and three recent examples of such false claims in the Royal Navy. The investigations were
also necessary given certain security concerns (in particular, the risk of blackmail of
homosexual personnel), in light of the greater risk from the Aids virus in the homosexual
community and for disciplinary reasons (homosexual acts might be disciplined in certain
cases including, for example, where they resulted from an abuse of authority). The
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Government maintained that the applicants freely chose, in any event, to answer the
questions put to them. Both were told that they did not have to answer the questions and
that they could have legal advice.

While the bulk of the questioning was, in the submission of the Government, justified by
the reasons for the investigation outlined above, the Government did not seek to defend
the level of detailed questioning about precise sexual activities to which, at one stage, Mr
Beckett was subjected. However, they argued that these indefensible, but specific, aspects of
the questioning did not tilt the balance in favour of a finding of a violation.

(b) The applicants’ submissions

74. The applicants submitted that the interferences with their private lives, given the
subject matter, nature and extent of the intrusions at issue, were serious and grave and
required particularly serious reasons by way of justification (see the Dudgeon judgment
cited above, p. 21, § 52). The subject matter of the interferences was a most intimate part of
their private lives, made public by the Ministry of Defence policy itself. The applicants also
took issue with the detailed investigations carried out by the service police and with, in
particular, the prurient questions put during the interviews, together with the search of Mr
Beckett’s locker and the seizure of his personal postcards and photographs. Referring also
to their years of service, to their promotions (past and imminent), to their exemplary
service records and to the fact that there was no indication that their homosexuality had in
any way affected their work or service life, the applicants emphasised that they were,
nevertheless, deprived of a career in which they excelled on the basis of “unsuitability for
service” by reason of a blanket policy against homosexuals in the armed forces.

The applicants added, in this context, that a blanket policy was not adopted by the armed
forces in any other context. It was not adopted in the case of personal characteristics or
traits such as gender, race or colour. Indeed, the Ministry of Defence actively promoted
equality and tolerance in these areas. Nor was there a blanket policy against those whose
actions could or did affect morale and service efficiency such as those involved in theft or
adultery or those who carried out dangerous acts under the influence of drugs or alcohol. In
the latter circumstances, the individual could be dismissed, but only after a consideration of
all the circumstances of the case. Moreover, no policy against homosexuals existed in
comparable British services such as the Merchant Navy, the Royal Fleet Auxiliary, the police
and the fire brigade, Mr Beckett pointing out that he had worked successfully as a police
officer since his discharge from the navy.

75. The applicants also argued that the Government’s core argument as to the risk to
morale and, consequently, to fighting power and operational effectiveness was unsustainable
for three main reasons.

76. In the first place, the applicants considered that the Government could not,
consistently with Article 8, rely on and pander to the perceived prejudice of other service
personnel. Given the absence of any rational basis for armed forces’ personnel to behave
any differently if they knew that an individual was a homosexual, the alleged risk of adverse
reactions by service personnel was based on pure prejudice. It was the responsibility of the
armed forces by reason of Article | of the Convention to ensure that those they employed
understood that it was not acceptable for them to act by reference to pure prejudice.
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However, rather than taking steps to remedy such prejudice, the armed forces punished the
victims of prejudice. The applicants considered that the logic of the Government’s argument
applied equally to the contexts of racial, religious and gender prejudice; the Government
could not seriously suggest that, for example, racial prejudice on the part of armed forces’
personnel would be sufficient to justify excluding coloured persons from those forces.

Moreover, Convention jurisprudence established that the Government could not rely on
pure prejudice to justify interference with private life (see, inter dlia, application no.
25186/94, Sutherland v. the United Kingdom, Commission’s report of | July 1997, as yet
unpublished, §§ 56, 57, 62, 63 and 65). Furthermore, the applicants pointed out that the
Court has found (in its Vereinigung Demokratischer Soldaten Osterreichs and Gubi v.
Austria judgment of 19 December 1994, Series A no. 302, p. 17, §§ 36 and 38) that the
demands of “pluralism, tolerance and broadmindedness” apply as much to service personnel
as to other persons and that fundamental rights must be protected in the army of a
democratic State just as in the society that such an army serves. They argued that the
Court’s reasoning in that case was based on a vital principle equally applicable in the present
case — the armed forces of a country exist to protect the liberties valued by a democratic
society, and so the armed forces should not be allowed themselves to march over, and
cause substantial damage to, such principles.

77. Secondly, the applicants argued that such perceived prejudice would not have
occurred but for the actions of the Ministry of Defence in adopting and applying the policy.
The Government accepted that the applicants had worked efficiently and effectively in the
armed forces for years without any problems arising by reason of their sexual orientation.
The Government’s concern related to the presence of openly homosexual service
personnel; the private lives of the present applicants were indeed private and would have
remained so but for the policy. There was, accordingly, no reason to believe that any
difficulty would have arisen had it not been for the policy adopted by the Government.

78. Thirdly, the applicants submitted that the Government were required to substantiate
their concerns about the threat to military discipline (see the Vereinigung Demokratischer
Soldaten Osterreichs and Gubi judgment cited above, p. 17, § 38) but had not produced any
objective evidence to support their submission as to the risk to morale and operational
effectiveness.

In this respect, they argued that the HPAT report was inadequate and fundamentally
flawed. The assessment was not carried out by independent consultants. It was, moreover,
conducted against the background of the publicly voiced hostility of the armed forces’
authorities to a change in the policy and followed the circulation of an army consultation
document which suggested that senior army personnel thought that the purpose of the
HPAT review was to gather evidence in support of the current policy on homosexuality.
Indeed the majority of the questions in the HPAT questionnaire expressed hostile attitudes
to homosexuality or suggested negative responses. In addition, the report contained no
concrete evidence of specific problems caused by the presence of homosexual personnel in
the armed forces of the United Kingdom or overseas. Furthermore, it was based on a
statistically insignificant response rate and those responding were not guaranteed anonymity.

79. As to the dismissal by the HPAT of the experience of other countries which did not
ban homosexuals from their armed forces, the applicants considered that the statement in
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the report that armed forces’ personnel of such other countries were more tolerant was
not supported by any evidence. In any event, even if those other countries had written
constitutions and, consequently, a longer tradition of respect for human rights, the
Government were required to comply with their Convention obligations. Whether there
was a lack of openly homosexual personnel serving in the armed forces of those countries
or not, the fact remained that sexual orientation was part of an individual’s private life and
no conclusions could be drawn from the fact that homosexuals serving in foreign armed
forces might have chosen to keep their sexuality private as they were entitled to do. The
applicants also pointed to the number of United Kingdom service personnel who had
worked and were currently working alongside homosexual personnel in the armed forces of
other NATO countries without any apparent problems.

As to the assertion that investigations were necessary to avoid false declarations of
homosexuality by those wishing to leave the armed forces, the applicants pointed to the lack
of evidence of such false declarations presented by the Government and to the fact that
they themselves had clearly wished to stay in the armed forces. In addition, they submitted
that they felt obliged to answer the questions in the interviews because otherwise, as the
Government accepted, their private and intimate affairs would have been the subject of
wider and less discreet investigations elsewhere.

As to the Government’s reliance on the Court’s Kalag judgment, the applicants pointed
out that the case related to the sanctioning of public conduct and not of an individual’s
private characteristics.
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An anonymous letter to Mr Lustig-Prean’s commanding officer, and Mr Beckett’s
confiding in a service chaplain, prompted the investigations into their sexual orientation, a
matter which, until then, each applicant had kept private. The investigations were conducted
by the service police, whose investigation methods were, according to the HPAT, based on
criminal procedures and whose presence the HPAT described as widely publicised and
strongly resented among the forces (see paragraph 42 above). It is clear from the transcripts
of the interviews that the investigations had already commenced prior to the interviews.
Two interviews were conducted with each applicant on the subject of their homosexuality
and both applicants were asked detailed questions of an intimate nature about their
particular sexual practices and preferences. Certain lines of questioning of both applicants
were, in the Court’s view, particularly intrusive and offensive and, indeed, the Government
accepted that they could not defend the level of detailed questioning about precise sexual
activities to which Mr Beckett was, at one point, subjected. Mr Beckett’s locker was also
searched, personal postcards and photographs were seized and he was later questioned on
the content of these items. After the interviews, a service police report was prepared for
the naval authorities on each applicant’s homosexuality and related matters.

Prior to the events in question, both applicants enjoyed relatively successful service
careers in their particular field. Mr Lustig-Prean had over twelve years’ service in the navy
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and the year before he was discharged he had been promoted to lieutenant-commander.
His evaluations prior to and after his discharge were very positive. Mr Beckett enlisted for
twenty two years’ service. He had served in the navy for over four years and was a
substantive weapons engineering mechanic when discharged in July 1993. His evaluations
prior to and after his discharge were also very positive. The Government accepted in their
observations that neither of the applicants’ service records nor the conduct of the
applicants gave any grounds for complaint and the High Court described their service
records as “exemplary”.

The Court notes, in this respect, the unique nature of the armed forces (underlined by
the Government in their pleadings before the Court) and, consequently, the difficulty in
directly transferring essentially military qualifications and experience to civilian life. In this
regard, it recalls that one of the reasons why the Court considered Mrs Vogt’s dismissal
from her post as a school teacher to be a “very severe measure”, was its finding that school
teachers in her situation would “almost certainly be deprived of the opportunity to exercise
the sole profession for which they have a calling, for which they have been trained and in
which they have acquired skills and experience” (Vogt judgment cited above, p. 29, § 60).

86. Thirdly, the absolute and general character of the policy which led to the
interferences in question is striking (see the Dudgeon judgment cited above, p. 24, § 61, and
the Vogt judgment cited above, p. 28, § 59). The policy results in an immediate discharge
from the armed forces once an individual’s homosexuality is established and irrespective of
the individual’s conduct or service record. With regard to the Government’s reference to
the Kalag judgment, the Court considers that the compulsory retirement of Mr Kalag is to
be distinguished from the discharge of the present applicants, the former being dismissed on
grounds of his conduct while the applicants were discharged on grounds of their innate
personal characteristics.

87. Accordingly, the Court must consider whether, taking account of the margin of
appreciation open to the State in matters of national security, particularly convincing and
weighty reasons exist by way of justification for the interferences with the applicants’ right
to respect for their private lives.

88. The core argument of the Government in support of the policy is that the presence
of open or suspected homosexuals in the armed forces would have a substantial and
negative effect on morale and, consequently, on the fighting power and operational
effectiveness of the armed forces. The Government rely in this respect on the report of the
HPAT and, in particular, on Section F of the report.

Although the Court acknowledges the complexity of the study undertaken by the HPAT,
it entertains certain doubts as to the value of the HPAT report for present purposes. The
independence of the assessment contained in the report is open to question given that it
was completed by Ministry of Defence civil servants and service personnel (see paragraph
44 above) and given the approach to the policy outlined in the letter circulated by the
Ministry of Defence in August 1995 to management levels in the armed forces (see
paragraph 26 above). In addition, on any reading of the Report and the methods used (see
paragraph 45 above), only a very small proportion of the armed forces’ personnel
participated in the assessment. Moreover, many of the methods of assessment (including the
consultation with policy-makers in the Ministry of Defence, one-to-one interviews and the
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focus group discussions) were not anonymous. It also appears that many of the questions in
the attitude survey suggested answers in support of the policy.

89. Even accepting that the views on the matter which were expressed to the HPAT
may be considered representative, the Court finds that the perceived problems which were
identified in the HPAT report as a threat to the fighting power and operational effectiveness
of the armed forces were founded solely upon the negative attitudes of heterosexual
personnel towards those of homosexual orientation. The Court observes, in this respect,
that no moral judgment is made on homosexuality by the policy, as was confirmed in the
affidavit of the Vice Chief of the Defence Staff filed in the Perkins’ proceedings (see
paragraph 43 above). It is also accepted by the Government that neither the records nor
conduct of the applicants nor the physical capability, courage, dependability and skills of
homosexuals in general are in any way called into question by the policy.

90. The question for the Court is whether the above-noted negative attitudes
constitute sufficient justification for the interferences at issue.

The Court observes from the HPAT report that these attitudes, even if sincerely felt by
those who expressed them, ranged from stereotypical expressions of hostility to those of
homosexual orientation, to vague expressions of unease about the presence of homosexual
colleagues. To the extent that they represent a predisposed bias on the part of a
heterosexual majority against a homosexual minority, these negative attitudes cannot, of
themselves, be considered by the Court to amount to sufficient justification for the
interferences with the applicants’ rights outlined above, any more than similar negative
attitudes towards those of a different race, origin or colour.

91. The Government emphasised that the views expressed in the HPAT report served
to show that any change in the policy would entail substantial damage to morale and
operational effectiveness. The applicants considered these submissions to be
unsubstantiated.

92. The Court notes the lack of concrete evidence to substantiate the alleged damage to
morale and fighting power that any change in the policy would entail. Thorpe L] in the Court
of Appeal found that there was no actual or significant evidence of such damage as a result
of the presence of homosexuals in the armed forces (see paragraph 33 above), and the
Court further considers that the subsequent HPAT assessment did not, whatever its value,
provide evidence of such damage in the event of the policy changing. Given the number of
homosexuals dismissed between 1991 and 1996 (see paragraph 60 above), the number of
homosexuals who were in the armed forces at the relevant time cannot be said to be
insignificant. Even if the absence of such evidence can be explained by the consistent
application of the policy, as submitted by the Government, this is insufficient to demonstrate
to the Court’s satisfaction that operational effectiveness problems of the nature and level
alleged can be anticipated in the absence of the policy (see the Vereinigung Demokratischer
Soldaten Osterreichs and Gubi judgment cited above, p. 17, § 38).

93. However, in the light of the strength of feeling expressed in certain submissions to
the HPAT and the special, interdependent and closely knit nature of the armed forces’
environment, the Court considers it reasonable to assume that some difficulties could be
anticipated as a result of any change in what is now a long-standing policy. Indeed, it would
appear that the presence of women and racial minorities in the armed forces led to
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94. The applicants submitted that a strict code of conduct applicable to all personnel
would address any potential difficulties caused by negative attitudes of heterosexuals. The
Government, while not rejecting the possibility out of hand, emphasised the need for
caution given the subject matter and the armed forces context of the policy and pointed out
that this was one of the options to be considered by the next Parliamentary Select
Committee in 2001.

96. The Government highlighted particular problems which might be posed by the
communal accommodation arrangements in the armed forces. Detailed submissions were
made during the hearing, the parties disagreeing as to the potential consequences of shared
single-sex accommodation and associated facilities.

The Court notes that the HPAT itself concluded that separate accommodation for
homosexuals would not be warranted or wise and that substantial expenditure would not,
therefore, have to be incurred in this respect. Nevertheless, the Court remains of the view
that it has not been shown that the conduct codes and disciplinary rules referred to above
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could not adequately deal with any behavioural issues arising on the part either of
homosexuals or of heterosexuals.

97. The Government, referring to the relevant analysis in the HPAT report, further
argued that no worthwhile lessons could be gleaned from the relatively recent legal changes
in those foreign armed forces which now admitted homosexuals. The Court disagrees. It
notes the evidence before the domestic courts to the effect that the European countries
operating a blanket legal ban on homosexuals in their armed forces are now in a small
minority. It considers that, even if relatively recent, the Court cannot overlook the
widespread and consistently developing views and associated legal changes to the domestic
laws of Contracting States on this issue (see the Dudgeon judgment cited above, pp. 23-24,
§ 60).

98. Accordingly, the Court concludes that convincing and weighty reasons have not been
offered by the Government to justify the policy against homosexuals in the armed forces or,
therefore, the consequent discharge of the applicants from those forces.

99. While the applicants’ administrative discharges were a direct consequence of their
homosexuality, the Court considers that the justification for the investigations into the
applicants’ homosexuality requires separate consideration in so far as those investigations
continued after the applicants’ early and clear admissions of homosexuality.

100. The Government maintained that investigations, including the interviews and
searches, were necessary in order to detect false claims of homosexuality by those seeking
administrative discharges from the armed forces. The Government cited five examples of
individuals in the armed forces who had relatively recently made such false claims. However,
since it was and is clear, in the Court’s opinion, that at the relevant time both Mr Lustig-
Prean and Mr Beckett wished to remain in the navy, the Court does not find that the risk of
false claims of homosexuality could, in the case of the present applicants, provide any
justification for their continued questioning.

10l. The Government further submitted that the medical, security and disciplinary
concerns outlined by the HPAT justified certain lines of questioning of the applicants.
However, the Court observes that, in the HPAT report, security issues relating to those
suspected of being homosexual were found not to stand up to close examination as a
ground for maintaining the policy. The Court is, for this reason, not persuaded that the risk
of blackmail, being the main security ground canvassed by the Government, justified the
continuation of the questioning of either of the present applicants. Similarly, the Court does
not find that the clinical risks (which were, in any event, substantially discounted by the
HPAT as a ground for maintaining the policy) justified the extent of the applicants’
questioning. Moreover, no disciplinary issue existed in the case of either applicant.

102. The Government, referring to the cautions given to the applicants at the beginning
of their interviews, further argued that the applicants were not obliged to participate in the
interview process. Moreover, Mr Beckett was asked to consent to a search of his locker.
The Court considers, however, that the applicants did not have any real choice but to
cooperate. It is clear that the interviews formed a standard and important part of the
investigation process which was designed to verify to “a high standard of proof”’ the sexual
orientation of the applicants (see the Guidelines at paragraph 42 above and the
Government’s submissions at paragraph 73). Had the applicants not participated in the
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interview process and had Mr Beckett not consented to the search, the Court is satisfied
that the authorities would have proceeded to verify the suspected homosexuality of the
applicants by other means which were likely to be less discreet. This was, in fact, made clear
a number of times to Mr Lustig-Prean during his interview, who confirmed that he wished to

keep the matter as discreet as possible.

103. In such circumstances, the Court considers that the Government have not offered
convincing and weighty reasons justifying the continued investigation of the applicants’
sexual orientation once they had confirmed their homosexuality to the naval authorities.

105. Accordingly, there has been a violation of Article 8 of the Convention.

1. APPLICATION OF ARTICLE 41 OF THE CONVENTION

[10. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if
the internal law of the High Contracting Party concerned allows only partial reparation to be made, the
Court shall, if necessary, afford just satisfaction to the injured party.”
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I'1l. The applicants submitted detailed claims for compensation in respect of pecuniary
and non-pecuniary damage and for the reimbursement of their costs and expenses.
However, they required further information from the Government before they could
complete their proposals.

12. The Government argued at the hearing that a finding of a violation would be
sufficient just satisfaction or, in the alternative, that the submissions of the applicants were
inflated. The Government also required further time to respond in detail to the applicants’
definitive proposals.

[13. The Court has already agreed to provide further time to the parties to submit their
definitive just satisfaction proposals. Accordingly, the Court considers that the question
raised under Article 41 is not yet ready for decision. It is, accordingly, necessary to reserve
it and to fix the further procedure, account being taken of the possibility of an agreement
between the parties (Rule 75 § 4 of the Rules of Court).

FOR THESE REASONS, THE COURT UNANIMOUSLY

I. Holds that there has been a violation of Article 8 of the Convention;

2. Holds that no separate issue arises under Article |4 of the Convention taken in
conjunction with Article 8;

3. Holds that the question of the application of Article 4| of the Convention is not ready
for decision;

Consequently,
(a) reserves the said question;
(b) invites the parties to notify the Court of any agreement they may reach;

(c) reserves the further procedure and delegates to the President the power to fix the
same if need be.

Done in English and in French, and delivered at a public hearing in the Human Rights
building, Strasbourg, on 27 September 1999.

J.-P. CosTA
President

S. DOLLE
Registrar
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In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of the Rules of
Court, the partly concurring, partly dissenting opinion of Mr Loucaides is annexed to this
judgment.

J-P.C.
S.D.

The aim of not allowing homosexuals in the armed forces was to ensure the operational
effectiveness of the armed forces and to this extent the resulting interferences pursued the
legitimate aims of “the interests of national security” and “the prevention of disorder”. This
was accepted by the Court. My disagreement with the majority relates to the question of
whether the interference in the present case can be considered “necessary in a democratic
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society” for the aim in question. The majority underlined the principle that when the
relevant restrictions to a Convention right concern a most intimate part of an individual’s
private life there must exist particularly serious reasons before the interferences can satisfy
the requirements of Article 8 of the Convention. However, | agree with the Government
that the narrow margin of appreciation which is applied to cases involving intimate private-
life matters is widened in cases like the present, in which the legitimate aim of the relevant
restriction relates to the operational effectiveness of the armed forces and, therefore, to
the interests of national security. This, | think, is the logical connotation of the principle that
in assessing the pressing social need in cases of interferences with the right to respect for an
individual’s private life from the standpoint of the protection of national security, the State
has a wide margin of appreciation (see the Leander v. Sweden judgment of 26 March 987,
Series A no. 116, p. 25, § 59).

Regard must also be had to the principle that limitations incapable of being imposed on
civilians may be placed on certain of the rights and freedoms of members of the armed
forces (see the Kalag v. Turkey judgment of | July 1997, Reports of Judgments and Decisions
1997-1V, p. 1209, § 28).

| believe that the Court should not interfere simply because there is a disagreement with
the necessity of the measures taken by a State. Otherwise the concept of the margin of
appreciation would be meaningless. The Court may substitute its own view for that of the
national authorities only when the measure is patently disproportionate to the aim pursued.
| should add that the wider the margin of appreciation allowed to the State, the narrower
should be the scope for interference by the Court.

| do not think that the facts of the present case justify our Court’s interference. As | have
already stated above, the sexual orientation of homosexuals does create the problems
highlighted by the Government as a result of the communal accommodation with
heterosexuals. There is nothing patently disproportionate in the approach of the
Government. On the contrary, it was in the circumstances reasonably open to them to
adopt the policy of not allowing homosexuals in the armed forces. This condition was made
clear to the applicants before their recruitment. It was not imposed afterwards (cf. the
Young, James and Webster v. the United Kingdom judgment of 13 August 1981, Series A
no. 44, p. 25, § 62). In this respect it may be useful to add that the Convention does not
guarantee the right to serve in the armed forces (see Marangos v. Cyprus, application
no. 31106/96, decision on admissibility, 3 December 1997, p. 14, unpublished).

In the circumstances, | find that the applicants’ discharge on account of their
homosexuality in pursuance of the Ministry of Defence policy was justified under Article 8 §
2 of the Convention, as being necessary in a democratic society in the interests of national
security and the prevention of disorder.





